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About This Booklet

This booklet contains instructions and guidance relating to the arrest and detention of foreign nationals,
deaths of foreign nationals, the appointment of guardians for minors or incompetent adults who are for-
eign nationals, and related issues pertaining to the provision of consular services to foreign nationals in the
United States. This booklet is designed to help ensure that foreign governments can extend appropriate
consular services to their nationals in the United States and that the United States complies with its legal
obligations to such governraents. The instructions and guidance herein should be followed by all federal,
state, and local government officials, whether law enforcement, judicial, or other, insofar as they pertain to
foreign nationals subject to such officials’ authority or to matters within such officials” competence.

The continued cooperation of federal, state, and local law enforcement agencies in ensuring that foreign
nationals in the United States are treated in accordance with these instructions will permit the United States
to comply with its consular legal obligations domestically. It will also help ensure that the United States can
insist upon rigorous compliance by foreign governments with respect to United States citizens abroad. The
Department of State appreciates the assistance of all law enforcement officials in helping to achieve these
objectives.

If you have any questions
not addressed in this booklet,
write or call:

Office of Public Affairs and
Policy Coordination
CA/P, Room 4800
Bureau of Consular Affairs
U.S. Department of State

Washington, DC 20520

Telephone: (202) 647-4415
Fax: (202) 736-7559

For urgent telephone inquiries outside
normal business hours, you may
call the State Department Operations
Center at (202) 647-1512.

The full text of this publication is available at http://travel.state.gov/consul_notify.html. The
Department of State expects to update it every 2-5 years. Note that the instructions in this booklet are in
addition to those pertaining to the treatment of foreign diplomatic and consular officers. For information
on the treatment of such officers, see the Department of State publication titled “Diplomatic and Consular
Immunity: Guidance for Law Enforcement and Judicial Authorities.”
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Part One

Basic Instructions

The following pages summarize the basic requirements of consular notification and access in a format
designed to be distributed or posted as readily accessible instructions or notices to all federal, state, or local
officials who may, in the performance of their official functions; have contact with a foreign national in a
situation triggering a requirement to notify the foreign national’s consular officials. Also included are sug-
gested notification statements to be given to a detained foreign national, a suggested fax notification to be
transmitted to a detained foreign national’s consular officials, and samples of identification cards that a
consular official may present when seeking access to a detained foreign national.

These basic instructions and implementation tools, which may be freely photocopied and posted as no-
tices, include:

. Summary of Requirements Pertaining to Foreign Nationals
. Steps To Follow When a Foreign National Is Arrested or Detained
. Mandatory Notification Countries and Jurisdictions
. Suggested Statements to Arrested or Detained Foreign Nationals
1. When Consular Notification is at the Foreign National’s Option
2, When Consular Notification is Mandatory
. Suggested Fax Sheet for Notifying Consular Officers of Arrests or Detentions
. Consular Identification Cards




Summary of Requirements Pertaining to Foreign Nationals

1. When foreign nationals are arrested or detained, they must be
advised of the right to have their consular officials notified.

2. In some cases, the nearest consular officials must be notified of
the arrest or detention of a foreign national, regardless of the
national’s wishes.

3. Consular officials are entitled to access to their nationals in de-
tention, and are entitled to provide consular assistance.

4. When a government official becomes aware of the death of a for-
eign national, consular officials must be notified.

5. When a guardianship or trusteeship is being considered with re-
spect to a foreign national who is a minor or incompetent, consu-
lar officials must be notified.

6. When a foreign ship or aircraft wrecks or crashes, consular offi-
cials must be notified.

These are mutual obligations that also pertain to American citizens abroad.
In general, you should treat a foreign national as you would want an Ameri-
can citizen to be treated in a similar situation in a foreign country. This
means prompt, courteous notification to the foreign national of the possi-
bility of consular assistance, and prompt, courteous notification to the for-
eign national’s nearest consular officials so that they can provide whatever
consular services they deem appropriate.



Steps To Follow When a Foreign National
Is Arrested or Detained

1.Determine the foreign national’s country. In the absence of other
information, assume this is the country on whose passport or other
travel document the foreign national travels.

2. If the foreign national’s country is not on the mandatory notifica-
tion list on the next page:

o Offer, without delay, to notify the foreign national’s consu-
lar officials of the arrest/detention. For a suggested statement
to the foreign national, see page 7 (Statement 1). Translations
of the statement into selected foreign languages are in Part Four
of this booklet.

e If the foreign national asks that consular notification be
given, notify the nearest consular officials of the foreign
national’s country without delay. For phone and fax numbers
for foreign embassies and consulates in the United States, see
Part Six of this booklet. A suggested fax sheet for making the
notification is on page 9.

3. If the foreign national’s country is on the list of mandatory notifica-
tion countries on the next page:

e Notify that country’s nearest consular officials, without de-
lay, of the arrest/detention. Phone and fax numbers are in Part
Six, and you may use the suggested fax sheet on page 9 for
making the notification.

o Tell the foreign national that you are making this notifica-
tion. A suggested statement to the foreign national is found on
page 7 (Statement 2), and translations into selected languages
are in Part Four.

4. Keep a written record of the provision of notification and actions
taken.



Mandatory Notification Countries and Jurisdictions

Algeria
Antigua and Barbuda
Armenia
Azerbaijan
Bahamas, The
Barbados
Belarus
Belize

Brunei
Bulgaria
China'

Costa Rica
Cyprus

Czech Republic
Dominica

Fiji

Gambia, The
Georgia
Ghana
Grenada
Guyana

Hong Kong2
Hungary
Jamaica
Kazakhstan
Kiribati
Kuwait
Kyrgyzstan
Malaysia
Malta

Notification is not mandatory in the case of persons who carry
“Republic of China” passports issued by Taiwan. Such persons
should be informed without delay that the nearest office of the
Taipei Economic and Cultural Representative Office (“TECRO"),
the unofficial entity representing Taiwan’s interests in the United
States, can be notified at their request.

2 Hong Kong reverted to Chinese sovereignty on July 1, 1997,
and is now officially referred to as the Hong Kong Special Ad-
ministrative Region, or “SAR.” Under paragraph 3(f)(2) of the
March 25, 1997, U.S.-China Agreement on the Maintenance of
the U.S. Consulate General in the Hong Kong Special Adminis-
trative Region, U.S. officials are required to notify Chinese offi-
cials of the arrest or detention of the bearers of Hong Kong pass-

Mauritius

Moldova

Mongolia

Nigeria

Philippines

Poland (non-permanent residents only)
Romania

Russia

Saint Kitts and Nevis
Saint Lucia

Saint Vincent and the Grenadines
Seychelles

Sierra Leone
Singapore

Slovakia

Tajikistan

Tanzania

Tonga

Trinidad and Tobago
Tunisia
Turkmenistan
Tuvalu

Ukraine

United Kingdom3
USSR
Uzbekistan

Zambia

Zimbabwe

ports in the same manner as is required for bearers of Chinese
passports — i.e., immediately, and in any event within four days
of the arrest or detention.

3 British dependencies also covered by this agreement are
Anguilla, British Virgin Islands, Bermuda, Montserrat, and the
Turks and Caicos Islands. Their residents carry British pass-
ports.

4 Although the U.S.S.R. no longer exists, some nationals of its
successor states may still be traveling on its passports. Manda-
tory notification should be given to consular officers for all na-
tionals of such states, including those traveling on old US.SR.
passports. The successor states are listed separately above.



Suggested Statements to
Arrested or Detained Foreign Nationals

Statement 1:
When Consular Notification is at the Foreign National's Option
(For Translations, See Part Two)

As a non-U.S. citizen who is being arrested or detained, you are entitled to have us notify
your country's consular representatives here in the United States. A consular official from
your country may be able to help you obtain legal counsel, and may contact your family and
visit you in detention, among other things. If you want us to notify your country's consular
officials, you can request this notification now, or at any time in the future. After your
consular officials are notified, they may call or visit you. Do you want us to notify your
country's consular officials?

Yes No

Statement 2:
When Consular Notification is Mandatory
(For Translations, See Part Two)

Because of your nationality, we are required to notify your country's consular
representatives here in the United States that you have been arrested or detained. After your
consular officials are notified, they may call or visit you. You are not required to accept their
assistance, but they may be able to help you obtain legal counsel and may contact your
family and visit you in detention, among other things. We will be notifying your country's
consular officials as soon as possible.



Suggested Fax Sheet for Notifying Consular Officers
of Arrests or Detentions

Date:
Time:

To: Embassy/Consulate of in s
(Country) (City) (State)

Subject: NOTIFICATION OF ARREST/DETENTION OF A NATIONAL OF YOUR COUNTRY

From:
Name:
Office:
Street Address:
City:
State:
ZIP Code:
Telephone: ()
Fax: ()

We arrested/detained the following foreign national, whom we understand to be a national of your country,

on ,
Mr./Mrs./Ms:
Date of Birth:
Place of Birth:
Passport Number:
Date of Passport Issuance:
Place of Passport Issuance:
To arrange for consular access, please call between the hours of
and . Please refer to case number when you call.

Comments:



United States Department of State IDENTIFIC ATION C ARDS

Office of Protocol

The United States Department of State, Office of Protocol, issues identification documents to foreign government personnel who are entitled
to immunity. Samples of the ID's are provided here. Because there are different degrees of immunity, law enforcement officers should read
carefully identification cards presented to them. Questions regarding an individual's status or immunity should be referred during working hours
to the Office of Protocol, 202/647-1985; after hours to the Bureau of Diplomatic Security, 202/647-7271.
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Part Two
Detailed Instructions on the Treatment
of Foreign Nationals

The instructions in this booklet should be fol-
lowed by all federal, state, and local government of-
ficials, whether law enforcement, judicial, or other,
insofar as they pertain to foreign nationals subject to
such officials’ authority or to matters within their
competence. These instructions relate to the arrest
and detention of foreign nationals, deaths of foreign
nationals, the appointment of guardians for minors
or incompetent adults who are foreign nationals, and
related issues pertaining to the provision of consu-
lar services to foreign nationals in the United States.
They are intended to ensure that foreign govern-
ments can extend appropriate consular services to
their nationals in the United States and that the
United States complies with its legal obligations to
such governments.

The instructions in this booklet are based on in-
ternational legal obligations designed to ensure that
governments can assist their nationals who travel
abroad. While these obligations are in part matters
of “customary international law,” most of them are
set forth in the Vienna Convention on Consular Re-
lations (“VCCR”), and some are contained in bilat-
eral agreements, conventions, or treaties (i.e., agree-
ments between the United States and just one other
country). The agreements discussed herein have the
status of treaties for purposes of international law
and Article VI, clause 2 of the Constitution of the
United States (“all treaties made . . . shall be the su-
preme law of the land”). They are binding on fed-
eral, state, and local government officials to the ex-
tent that they pertain to matters within such officials’
competence.

These instructions focus primarily on providing
consular notification and access with respect to for-
eign nationals arrested or detained in the United
States, 5o that their governments can assist them. The
obligations of consular notification and access ap-
ply to United States citizens in foreign countries just
as they apply to foreign nationals in the United
States. When U.S. citizens are arrested or detained
abroad, the United States Department of State seeks
to ensure that they are treated in a manner consis-

tent with these instructions, and that U.S. consular
officers can similarly assist them. It is therefore par-
ticularly important that federal, state, and local gov-
ernment officials in the United States comply with
these obligations with respect to foreign nationals
here.

These instructions also discuss obligations relat-
ing to deaths of foreign nationals, to the appointment
of guardians for foreign nationals who may be mi-
nors or incompetent adults, and to foreign aircraft
or ship wrecks. Like the obligations of consular no-
tification and access, these are mutual obligations
that also apply abroad.

The Department of State appreciates the contin-
ued cooperation of federal, state, and local law en-
forcement agencies in helping to ensure that foreign
nationals in the United States are treated in accor-
dance with these instructions. Such treatment will
permit the United States to comply with its consu-
lar legal obligations domestically and to continue to
expect rigorous compliance by foreign governments
with respect to United States citizens abroad.

Arrests and Detentions of
Foreign Nationals

Whenever a foreign national is arrested or de-
tained in the United States, there are legal require-
ments to ensure that the foreign national’s govern-
ment can offer him/her appropriate consular assis-
tance. In all cases, the foreign national must be told of
the right of consular notification and access. In most cases,
the foreign national then has the option to decide
whether to have consular representatives notified of
the arrest or detention. In other cases, however, the
foreign national’s consular officials must be notified
of an arrest and/or detention regardless of the for-
eign national’s wishes. Whenever a foreign national is
taken into custody, the detaining official should determine
whether consular notification is at the option of the for-
eign national or whether it is mandatory. A list of all
embassies and consulates in the United States, with
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their telephone and facsimile numbers, is included
in this booklet to facilitate the provision of notifica-
tion by detaining officials to consular officials when
required.

Notification at the Foreign National's
Option

In all cases, the foreign national must be told of the
right of consular notification and access. The foreign
national then has the option to decide whether he/
she wants consular representatives notified of the
arrest or detention, unless the foreign national is from
a “mandatory notification” country. The mandatory
notification countries are listed on page 5 and in Part
Five of this booklet.

If the detained foreign national is a national of a
country not on the mandatory notification list, the
requirement is that the foreign national be informed
without delay of the option to have his/her
government’s consular representatives notified of the
detention. If the detainee requests notification, a respon-
sible detaining official must ensure that notification is
given to the nearest consulate or embassy of the detainee’s
country without delay.

Mandatory Notification

In some cases, “mandatory notification” must be
made to the nearest consulate or embassy “without
delay,” “immediately,” or within the time specified
in a bilateral agreement between the United States
and a foreign national’s country, regardless of whether
the foreign national requests such notification. Manda-
tory notification requirements arise from different
bilateral agreements whose terms are not identical.
The exact text of the relevant provisions on manda-
tory notification in our bilateral agreements is repro-
duced in Part Five of this booklet.

Foreign nationals subject to mandatory notifica-
tion requirements should otherwise be treated like
foreign nationals not subject to the mandatory noti-
fication requirement. Thus, for example, the foreign
national should be informed that notification has
been made and advised that he/she may also spe-
cifically request consular assistance from his or her
consular officials.
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Privacy concerns or the possibility that a foreign
national may have a legitimate fear of persecution
or other mistreatment by his/her government may
exist in some mandatory notification cases. The no-
tification requirement should still be honored, but it
is possible to take precautions regarding the disclo-
sure of information. For example, it may not be nec-
essary to provide information about why a foreign
national is in detention. Moreover, under no circum-
stances should any information indicating that a foreign
national may have applied for asylum in the United States
or elsewhere be disclosed to that person’s government. The
Department of State can provide more specific guid-
ance in particular cases.

Recordkeeping

Law enforcement agencies should keep written
records sufficient to show compliance with the above
notification requirements. These records should
show all notifications to foreign consular represent-
atives. In addition, in cases in which notification is
at the discretion of the detained foreign national,
these records should show that the foreign national
was informed of the option of consular notification,
the date when the foreign national was so informed,
and whether or not the foreign national requested
that consular officials be notified. If a confirmation
of receipt of notification is available, it should be
saved if possible.

The Department of State from time to time re-
ceives inquiries and complaints from foreign gov-
ernments concerning foreign nationals in detention.
The Department in such cases may request informa-
tion from the relevant law enforcement officials on
whether consular notification was in fact given.
Concerns about consular notification may also be
raised by foreign consular officials directly with the
responsible federal, state, and local officials. Good
recordkeeping will facilitate responding to these in-
quiries and to any consular notification issues that
may be raised in litigation.

Consular Access to Detained Foreign
Nationals

Detained foreign nationals are entitled to com-
municate with their consular officers. Any commu-
nication by a foreign national to his /her consular rep-



resentative must be forwarded by the appropriate
local officials to the consular post without delay.

Foreign consular officers must be given access to
their nationals and permitted to communicate with
them. Such officers have the right to visit their na-
tionals, to converse and correspond with them, and
to arrange for their legal representation. They must
refrain from acting on behalf of a foreign national,
however, if the national opposes their involvement.
In addition, consular officers may not act as attor-
neys for their nationals.

The rights of consular access and communication
generally must be exercised subject to local laws and
regulations. For example, consular officers may be
required to visit during established visiting hours.
Federal, state, and local rules of this nature may not,
however, be so restrictive as to defeat the purpose of
consular access and communication. Such rules
“must enable full effect to be given to the purposes”
for which the right of consular assistance has been
established.

The above requirements are set out in Article 36
of the VCCR. Additional requirements may apply
to particular countries because of bilateral agree-
ments.

Deaths of Foreign Nationals

If federal, state, or local government officials be-
come aware of the death of a foreign national in the
United States, they must ensure that the nearest con-
sulate of that national’s country is notified of the
death. This will permit the foreign government to
make an official record of the death for its own legal
purposes. For example, such notice will help ensure
that passports and other legal documentation issued
by that country are canceled and not reissued to
fraudulent claimants. In addition, it may help en-
sure that the foreign national’s family and legal heirs,

if any, in the foreign country are aware of the death
and that the death is known for estate purposes in
the foreign national’s country.

The above requirements are set out in Article 37
of the VCCR. Additional requirements may apply
to particular countries because of bilateral agree-
ments.

Appointments of Guardians or Trustees
for Foreign Nationals

Whenever a probate court or other legally com-
petent authority considers appointing a guardian or
trustee with respect to a foreign national who is a
minor or an adult lacking full capacity, the nearest
consular authorities for that national’s country must
be informed without delay. The legal procedures for
appointment of a guardian or trustee can proceed,
but — if possible without prejudice to the appoint-
ment process — the consular authorities should be
permitted to express any interest their government
might have in the issue.

The above requirements are set out in Article 37
of the VCCR. Additional requirements may apply
to particular countries because of bilateral agree-
ments.

Accidents Involving Foreign
Ships or Aircraft

If a ship or airplane registered in a foreign coun-
try wrecks or crashes in the United States, the near-
est consular officials of that country must be noti-
fied without delay. This requirement is set out in
Article 37 of the VCCR. Additional requirements
may apply to particular countries because of bilat-
eral agreements. Once notified, consular officials
may undertake to coordinate contacts with the vic-
tims’ families or other emergency actions required
by the foreign government concerned.
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Part Three
Frequently Asked Questions

Questions About Consular Officers

Q. What is a “consular officer”?

A. A consular officer is a citizen of a foreign country
employed by a foreign government and authorized to pro-
vide assistance on behalf of that government to that
government’s citizens in a foreign country. Consular of-
ficers are generally assigned to the consular section of a
foreign government’s embassy in Washington, D.C., or
to consular offices maintained by the foreign government
in locations in the United States outside of Washington,
D.C.

Q. Whatis a “consul”?

A. The terms “consular officer” and “consul” mean
the same thing, for purposes of the issues discussed in
this booklet.

Q. How is a consular officer different from le-
gal “counsel”?

A. The term “consul” should not be confused with
“counsel,” which means an attorney-at-law authorized
to provide legal counsel and advice.

Q. What is an “honorary consul”?

A. An honorary consul is a citizen or lawful perma-
nent resident of the United States who has been autho-
rized by a foreign government to perform official func-
tions on its behalf in the United States.

Q. Is an honorary consul to be treated in the
same way as a consular officer?

A. Yes, when an honorary consul is performing the
kinds of functions addressed in this booklet. A foreign
government can authorize its honorary consuls to per-
form prison visits or even to accept consular notification
on the government’s behalf. As a practical matter, how-
ever, since honorary consuls and their addresses and phone

numbers may change more frequently than the phone num-
bers of embassies and consulates, the Department of State
assumes that consular notification will generally be given
to consular officers who serve at an embassy or consulate.
Such officers may then ask an honorary consul closer to
the actual place of detention to visit the detained alien.

Q. How are diplomatic officers different from
consular officers?

A. A diplomat is an officer of a foreign government
assigned to an embassy in Washington, D.C. Many dip-
lomatic officers are authorized by their governments to
perform consular functions, and thus to act as consular

officers.

Q. Should I treat a diplomatic officer the same
as a consular officer?

A. Yes, for purposes of the matters discussed in this
booklet. Consular notification can be given to a diplo-
matic officer if no consular officer is closer or available. A
diplomatic officer should be permitted to conduct prison
visits and to perform the other kinds of consular func-
tions discussed herein.

Q. How can I be sure that someone who claims
to be a consular officer, a consul, an honorary con-
sul, or a diplomatic officer is in fact one?

A. Diplomatic and consular officers (including con-
suls and honorary consuls) have identification cards is-
sued by the Department of State. The cards look like the
cards shown in Part One (pages 11 and 12). If you have
any doubt about the authenticity of a State Department
identification card, you can call the State Department’s
Office of Protocol at 202-647-1985 to have the identity
and status of the official verified during business hours
(8:15a.m. - 5:00 p.m., EST). Outside of those hours, you
may call 202-647-7277.
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Questions About Foreign Nationals

Q: Who is a “foreign national”?

A. For the purposes of consular notification, a “for-
eign national” is any person who is not a U.S. citizen.

Q. Is a foreign national the same as an “alien”?

A. Yes. The terms “foreign national” and “alien”
are used interchangeably.

Q. Is a person with a U.S. “green card” consid-
8
ered a foreign national?

A. Yes. Lawful permanent resident aliens, who have
a resident alien registration card (INS Form 1-551), com-
monly known as a “green card,” retain their foreign na-
tionality and must be considered “foreign nationals” for
the purposes of consular notification.

Q. Do I have to ask everyone I arrest or detain
whether he or she is a foreign national?

A. No, although some law enforcement entities do
routinely ask persons taken into detention whether they
are U.S. Citizens. If a detainee claims to be a U.S. citizen
in response to such a question, you generally can rely on

that assertion and assume that consular notification re- -

quirements are not relevant. If you have reason to ques-
tion whether the person you are arresting or detaining is
a U.S. citizen, however, you should inquire further about
nationality so as to determine whether any consular noti-
fication obligations apply.

Q. Short of asking all detainees about their na-
tionality, how might I know that someone is a for-
eign national?

A. Aforeign national may present a foreign passport
or an alien registration document as identification. If they
present a document that indicates birth outside the United
States, or claim to have been born outside the United
States, they may be a foreign national. (Most, but not all,
persons born in the United States are U.S. citizens; most,
but not all, persons born outside the United States are
not.) Unfamiliarity with English may also indicate for-
eign nationality. Such indicators could be a basis for ask-
ing the person whether he/she is a foreign national.

Q. What about undocumented and “illegal”
aliens?

A. All foreign nationals are entitled to consular noti-
fication and access, regardless of their visa or immigra-
tion status in the United States. Thus “illegal” aliens
have the same rights to consular assistance as do “legal”
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aliens. There is no reason, for purposes of consular noti-
fication, to inquire into a person’s legal status in the United
States.

Q. What about dual nationals?

A. A person who is a national/citizen of two or more
countries other than the United States should be treated
in accordance with the rules applicable to each of those
countries.

A person who is a citizen of the United States and an-
other country may be treated exclusively as a U.S. citizen
when in the United States. In other words, consular no-
tification is not required if the detainee is a U.S. citizen.
This is true even if the detainee’s other country of citizen-
ship is a mandatory notification country.

Questions About Who Is Responsible
for Consular Notification

Q. Who is actually responsible for notification?

A. The responsibility for consular notification,
whether in the case of an arrest and detention, a death, or
the appointment of a guardian for a foreign national, lies
with what are generally called “competent authorities.”
This term is understood to mean those officials, whether
federal, state, or local, who are responsible for legal action
affecting the foreign national and who are competent,
within their legal authorities, to give the notification re-
quired. This interpretation makes sense as a practical
matter: compliance with the notification requirements
works best when it is assumed by those government offi-
cials closest to the foreign national’s situation and with
direct responsibility for it.

Q. Who is responsible for notification of arrests
and detentions?

A. The law enforcement officers who actually make
the arrest or who assume responsibility for the alien’s de-
tention ordinarily should make the notification.

Q. What is the responsibility of judicial offi-
cials and prosecutors for notification of arrests and
detentions?

A. Because they do not hold foreign nationals in cus-
tody, judicial officials and prosecutors are not responsible
for notification. The Department of State nevertheless
encourages judicial officials who preside over arraignments
or other initial appearances of aliens in court to inquire at
that time whether the alien has been provided with consu-
lar notification as required by the VCCR and/or any bi-



lateral agreement providing for mandatory notification.
The Department also encourages prosecutors to make simi-
lar inquiries. Inquiries such as these will help promote
compliance with the consular notification procedures and
facilitate the provision of consular assistance by foreign
governments to their nationals.

Q. Who is responsible for notification of deaths
and of sea and air wrecks?

A. Notification should be made by the appropriate
state or local authority, be it a coroner or a probate court
official. In cases of serious injury, wrecks, accidents, or
major disasters (such as an airline crash), the competent
authority may vary, but government officials responsible
for such situations should ensure that notification is given
when required.

Q. Who is responsible for notification of ap-
pointments of guardians?

A. Notification should be made by probate court offi-
cials or by representatives of the state or local equivalent
of an attorney general, or by any other appropriate official
involved in the guardianship process.

Q. Why are state and local government officials
expected to provide such notification?

A. State and local governmments must comply with
the consular notification and access obligations because
these obligations are embodied in treaties that are the law
of the land under the Supremacy Clause of the United
States Constitution. The federal government, however,
would be responsible for a dispute with a foreign govern-
ment concerning obligations under the relevant treaties.

Questions About When .
Consular Notification Should Be Given

Q. What kinds of detentions are covered by this
obligation?

A. The VCCR provides for informing the foreign
national of the right to consular notification and access if
the national is “arrested or committed to prison or to cus-
tody pending trial or is detained in any other manner.”
While there is no explicit exception for short detentions,
the Department of State does not consider it necessary to
follow consular notification procedures when an alien is
detained only momentarily, e.g., during a traffic stop. On
the other hand, requiring a foreign national to accompany
a law enforcement officer to a place of detention may trig-
ger the consular notification requirements, particularly if
the detention lasts for a number of hours or overnight.

The longer a detention continues, the more likely it is that
a reasonable person would conclude that the Article 36
obligation is triggered.

Q. Do we have to inform and notify even when
the detention is only while a traffic citation is writ-
ten, or for a similar brief time?

A. No. The VCCR on its face requires informing a
foreign national that a consular official may be notified
whenever a foreign national is arrested or detained in any
manner, without distinguishing arrests that do not result
in a significant detention. The purpose of this require-
ment, however, is to ensure that a government does not
place an alien in a situation in which the alien cannot
receive assistance from his/her own government. When
an alien is cited and immediately released, this consider-
ation is not relevant because the alien is free to contact
consular officials independently. The Department of State
therefore does not consider brief routine detentions, such
as for traffic violations or accident investigations, to be

the type of situation contemplated by the VCCR.

Q. If we have a foreign national detained in a
hospital, do we have to provide consular notifica-
tion?

A. Yes, if the foreign national is detained pursuant to
governmental authority (law enforcement, judicial, or
administrative) and is not free to leave. He/she must be
treated like a foreign national in detention, and appropri-
ate notification must be provided.

Q. Arealiens in immigration detention covered
by the consular notification requirement?

A. Yes, as a general matter. Consular notifica-
tion is provided for in the Immigration and Naturaliza-
tion Service's regulations (8 C.F.R. 236.1(e)). The Depart-
ment of State does not, however, ordinarily consider aliens
who are found inadmissible at a port of entry and required
to remain there until they can depart to be detained within
the meaning of the VCCR. Immigration officials may
permit such aliens access to consular officials as a matter
of discretion, however—e.g., in situations where the de-
tention becomes prolonged because onward transporta-
tion is significantly delayed.

Q. Do1have to give a foreign national consular
notification even if I give the Miranda warning?

A. Yes. Consular notification should not be confused
with the Miranda warning, which is given regardless of
nationality to protect the individual’s constitutional rights
against self-incrimination and to the assistance of legal
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counsel. Consular notification is given as a result of in-
ternational legal requirements, so that a foreign govern-
ment can provide its nationals with whatever consular
assistance it deems appropriate. You should follow con-
sular notification procedures with respect to detained for-
eign nationals in addition to providing Miranda or other
warnings when required.

Q. If the alien’s government is aware of the case
and helping with our investigation, should we still
go through the process of notification?

A. Yes. It is important to distinguish between a
government’s consular officials and other officials, such
as law enforcement officers, who have different functions
and responsibilities. Even if law enforcement officials of
the alien’s country are aware of the detention and are help-
ing to investigate the crime in which the alien was alleg-
edly involved, it is still important to ensure that consular
notification procedures are followed.

Questions About How Consular
Notification Should Be Given

Q. How quickly do I need to inform the de-
tainee of the right to consular notification?

A. The VCCR requires that a foreign national be no-
tified “without delay” of the right to consular assistance.
There should be no deliberate delay, and notifica-
tion should occur as soon as reasonably possible
under the circumstances. Once foreign nationality is
known, advising the national of the right to consular no-
tification should follow promptly.

In the case of an arrest followed by a detention, the
Department of State would ordinarily expect the foreign
national to have been advised of the possibility of consu-
lar notification by the time the foreign national is booked
for detention. The Department encourages judicial au-
thorities to confirm during court appearances of foreign
nationals that consular notification has occurred as re-
quired.

Q. Does the notification to the foreign national
have to be in writing?

A. No. You may inform the detainee orally or in
writing. Providing the notification in writing may be
helpful, however, particularly when the foreign national
does not clearly understand English. A sample notifica-
tion statement is on page 7 of this booklet; translations of
the statement into a number of foreign languages are in
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Part Four. In addition, the Department of State strongly
recommends that a written record of the fact of notifica-
tion be maintained.

Q. If the foreign national requests that consu-
lar officials be notified, how quickly do I have to
do so?

A: This notification should also occur “without de-
lay” after the foreign national has requested that it be made.
The Department of State also considers “without delay”
here to mean that there should be no deliberate delay,
and that notification should occur as soon as rea-
sonably possible under the circumstances. The De-
partment of State would normally expect notification to
consular officials to have been made within 24 hours, and
certainly within 72 hours. On the other hand, the De-
partment does not normally consider notification of ar-
rests and detentions to be required outside of a consulate’s
regular working hours. In some cases, however, it will be
possible and convenient to leave a message on an answer-
ing machine at the consulate or to send a fax even though
the consulate is closed. (If a message is lefs on an answer-
ing machine, the Department of State encourages a fol-
low-up call during normal business hours to ensure that
it was received.) In addition, in cases of emergencies (such
as deaths or serious accidents), efforts should be made to
contact consular officials outside of normal hours.

Q. In the case of a “mandatory notification”
country, how quickly must the notification be pro-
vided to consular officials?

A. The bilateral agreements that provide for manda-
tory notification use such formulations as “without de-
lay” and “immediately.” A few provide that notification
should occur immediately and not later than within two,
three, or four days. Thus, the same guidance as above
would generally apply: there should be no deliberate
delay, and notification should occur as soon as rea-
sonably possible under the circumstances.

Q. Can we simplify the process by always noti-
fying consular officials, regardless of the alien’s
wishes, instead of worrying about which countries
are “optional” and which are “mandatory”?

A. No. You should not adopt a policy of notifying
consular officers in every case regardless of whether noti-
fication is mandatory. The VCCR provides for giving the
foreign national the option of having consular officials
notified in part because of a concern that some foreign
nationals will not want the fact of their arrest or deten-
tion disclosed unnecessarily. In some cases, a foreign na-



tional may be afraid of his/her government and may wish
to apply for refugee statusfasylum in the United States.
The privacy wishes of the foreign national should there-
fore be respected unless there is a mandatory notification
requirement. Only in mandatory notification cases should
you notify consular officials regardless of the alien’s wishes.

Q. When we notify the consulate, should we
tell them the reasons for the detention?

A. Generally you may use your discretion in decid-
ing how much information to provide consistent with pri-
vacy considerations and the applicable international agree-
ments. Under the VCCR, the reasons for the detention do
not have to be provided in the initial communication. The
detainee may or may not want this information commu-
nicated. Thus we suggest that it not be provided unless
requested specifically by the consular officer, or if the de-
tainee authorizes the disclosure. Different requirements
may apply if there is a relevant bilateral agreement. (Some
of the bilateral agreements require that the reasons for the
detention be provided upon request.) If a consular official
insists that he/she is entitled to information about an alien
that the alien does not want disclosed, the Department of
State can provide guidance.

Q. Isn’t it wrong to follow “mandatory notifi-
cation” procedures if the alien doesn’t want his
consular officials notified? What about the alien’s
privacy interests? What if the alien is afraid of his
own government?

A. If the alien is from a “mandatory notification”
country, notification must be given even if the alien ob-
jects or claims to be afraid. If the alien is an asylum seeker,
arrangements can be made to protect the alien while en-
suring that his/her government’s right to notification is
protected. Under no circumstances should the fact that a
foreign national has applied for asylum or withholding of
removal be revealed to that national’s government. Spe-
cific guidance on such cases may be obtained from the De-
partment of State.

Q. If the foreign national is from a “mandatory
notification” country and I notify the consulate as
required, should I tell the foreign national?

A.  Yes. The alien should always be told that his
consulate has been notified. While the mandatory notifi-
cation agreements generally do not expressly require that
the national be informed of such notification, informing
the national is provided for in the VCCR. Most countries
with which the United States has a bilateral agreement
also belong to the VCCR.

Q. Can I comply with consular notification re-
quirements by simply letting the detained alien
have access to a telephone?

A. Not necessarily. Itis the responsibility of the gov-
ernment officials responsible for the detention to ensure
that consular notification is made. If the alien is from a
mandatory notification country, you must ensure that
notification is given to the consular officials; permitting
the alien access to a phone, without taking further action,
will not be sufficient for this purpose. If the alien is not
from a mandatory notification country but wants consu-
lar notification, simply making a phone available also may
not be sufficient. There must be adequate arrangements
to ensure that the alien is actually able to make contact
with his/her consular officials, and the responsible law
enforcement officials must be able to confirm that contact
was in fact made.

Q. Is there a guiding principle I can follow in
applying the consular notification requirements?

A. Yes. Remember, always, that these are mutual
obligations. In general, you should treat the foreign na-
tional as you would want an American citizen to be treated
in a similar situation in a foreign country. This means
prompt, courteous notification to the foreign national of
the possibility of consular assistance, and prompt, cour-
teous notification to the foreign national’s nearest consu-
lar officials so that they can perform whatever consular
services they deem appropriate.

Questions About Failure To Notify

Q. If we failed to provide notification at the
time of arrest and the alien is still in custody, what
should we do?

A. Consular notification is “better late than never.”
You should follow the instructions in this booklet as soon
as you become aware that a foreign national is in deten-
tion but consular notification procedures were not fol-
lowed. A foreign government may commence providing
consular assistance at any time, and should be given the
opportunity to do so.

Q. If we failed to provide consular notification
but the alien is receiving consular assistance,
should we still go through the process of notifica-
tion?

A. If the foreign national has already established con-
tact with his/her consular officials, the Department of
State does not consider it necessary to remedy a failure to
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provide consular notification by going through the proce-
dures described in this booklet. The consular notification
procedures are a mechanism to ensure that a foreign gov-
ernment can provide consular assistance to its nationals
who are detained. Once the foreign government’s consu-
lar officials are aware of the detention it is not necessary,
for the mere sake of formality, to follow consular notifica-
tion procedures. If the foreign government officials in-
volved are not consular officials, however (e.g., if they are
law enforcement officials), then consular notification pro-
cedures should still be followed.

Q. If we failed to provide consular notification
and the alien has already been released from de-
tention, should we still go through the process of

notification?

A. If the alien is still involved in proceedings related
to the reasons for which he/she was originally detained,
the Department of State would recommend that he/she be
advised of the possibility of consular assistance even if no
longer detained, because consular assistance could still be
useful. If proceedings against the alien have ended, so
that consular assistance is unlikely to have any continu-
ing relevance, the Department does not consider that it is
necessary to provide notification.

Q: What is the remedy if we failed to give con-
sular notification?

A. If the foreign national is still in detention, you
should provide notification as soon as you become aware
that it was not provided. This will ensure that the foreign
government is given the opportunity to provide consular
assistance for the remaining period of detention.

If the Department of State receives a complaint that
consular notification was not provided, it will take appro-
priate action. For example, the Department may request
the relevant facts from the detaining federal, state, or lo-
cal authority; discuss the matter with the foreign govern-
ment involved; apologize on behalf of the Government of
the United States to the concerned foreign government
for a failure to provide consular notification; intervene to
ensure that consular access is permitted; or seek to work
with the involved federal, state, or local detaining offi-
cials to improve future compliance.

Some aliens are attempting to obtain judicial remedies
(such as new trials or sentencing hearings) for failures to
give notification. Others have sought executive clemency.
For further information on these developments, consult
with the appropriate federal or state authorities, or call
the Department of State.
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Questions About
Consular Access and Assistance

Q. What can we expect a consular officer to do
once notified?

A. A consular officer may do a variety of things to
assist a foreign national. The consular officer may speak
with the detained foreign national over the phone and/or
arrange one or more consular visits to meet with the de-
tainee about his/her situation and needs. A consular of-
ficer may assist in arranging legal representation, moni-
tor the progress of the case, and seek to ensure that the
foreign national receives a fair trial (e.g., by working with
the detainee’s lawyer, communicating with prosecutors,
or observing the trial). The consular officer may speak
with prison authorities about the detainee’s conditions of
confinement, and may bring the detainee reading mate-
rial, food, medicine, or other necessities, if permitted by
prison regulations. A consular officer frequently will be
in touch with the detainee’s family, particularly if they
are in the country of origin, to advise them of the detainee’s
situation, morale, and other relevant information.

The actual services provided by a consular officer will
vary in light of numerous factors, including the foreign
country’s level of representation in the United States and
available resources. For example, some countries have only
an Embassy in Washington, D.C., and will rarely be able
to visit their nationals imprisoned in locations remote from
there. Other countries have consulates located in many
major LS. cities and may regularly perform prison visits
throughout the United States. Each country has discre-
tion in deciding what level of consular services it will ac-
tually provide.

Q. Can we rely on the consular officer to ar-
range for legal counsel?

A. No. If the foreign national has a right to counsel
and requests that he/she be given a court-appointed law-
yer, the usual process of arranging counsel should be fol-
lowed. While a consular officer is permitted to assist in
arranging counsel, the consular officer may or may not
actually choose to take such action.

Q. Is a consular officer entitled to act as legal
counsel for a detained alien?

A. No. Consular officers are not permitted to prac-
tice law in the United States. They may, however, par-
ticipate in litigation as “friends of the court,” and they
may assist an alien and his/her legal counsel in prepara-
tion of the alien’s defense.



Q. Do I have to permit a consular officer to have
access to a detainee?

A. Yes. Consular officers are entitled to visit and to
communicate with their detained nationals. This is true
even if the foreign national has not requested a visit. The
consular officer must refrain from taking action on behalf
of the foreign national if so requested by the national, how-
ever.

Q. Are consular officers entitled to visit when-
ever they want to?

A. No. Law enforcement authorities may make rea-
sonable regulations about the time, place, and manner of
consular visits to detained foreign nationals. Those regu-
lations cannot, however, be so restrictive that the purpose
of consular assistance is defeated. These matters are ad-
dressed in Article 36 of the VCCR. The Department urges
law enforcement authorities to grant foreign consular of-
ficials liberal access to detained persons, granting the con-
sular officer every courtesy and facility consistent with
local laws and regulations. Liberal visiting privileges
are particularly important when consular officers have to
travel long distances to visit their nationals.

Q. Do consular officers have to comply with
prison security regulations?

A. Yes. If the consular officer questions having to
follow a particular security rule, the consular officer should
be advised to address the question to the Department of
State. Such questions may arise occasionally because,
while not exempt from security regulations, under rules
relating to the privileges and immunities of diplomatic
and consular officers, consular officers conducting prison
visits are entitled to be treated with respect.

Q. Can a consular officer be subject to search
prior to visiting a prisoner?

A. Yes. Even though a consular officer has certain
privileges and immunities, the officer must comply with
applicable prison security rules. On the other hand, be-
cause a consular officer is entitled to be treated with re-
spect, any search of a consular officer should not be un-
necessarily intrusive.

Q. Isa consular officer entitled to meet privately
with a detained foreign national?

A. Yes, as a general rule. The VCCR entitles consu-
lar officers to converse with their nationals. It does not
explicitly state that such conversations may be private,

but some of the bilateral agreements do contain such ex-
plicit requirements. The Department of State believes that
consular officers should normally be able to converse in
private. This does not mean, however, that the conversa-
tion cannot be observed for security reasons.

If a consular officer insists upon a private meeting
but the detained national objects to meeting privately, you
should seek guidance from the Department of State.

Q. Is there a guiding principle I can follow in
providing consular access?

A. Yes. Remember, always, that these are mutual
obligations. In general, you should permit a consular of-
ficer the same access to a foreign national that you would
want an American consular officer to have to an Ameri-
can citizen in a similar situation in a foreign country.

Questions About Contacting
the Department of State

Q. Do we need to notify the U.S. Department
of State when we detain a foreign national?

A. No. Your obligations are to inform the detainee of
the right to consular notification, and to make the notifi-
cation to the detainee’s embassy or consulate if the de-
tainee requests or if the detainee is from a “mandatory
notification” country. You do not need to inform the State
Department about the detention, and in fact we generally
prefer that you not do so, since informing the State De-
partment often causes confusion about whether the for-
eign consulate has been informed properly in a timely
manner. On the other hand, it may be appropriate to in-
form us of unusual cases, provided that this is not done in
lieu of making any required notification to a foreign con-
sulate. Also, if you have questions about the VCCR con-
sular notification obligation or related matters, the De-
partment stands ready to help with information and ad-
vice.

Q. How can I get answers to other questions?

A. Additional inquiries may be directed to the Office
of the Assistant Legal Adviser for Consular Affairs,
L/CA, Room 5527A, U.S. Department of State, Wash-
ington, D.C. 20520; telephone number 202-647-4415;
facsimile number 202-736-7559. Urgent telephone in-
quiries after regular business hours may be directed to the
State Department Operations Center, 202-647-1512.
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Part Four

Translations of Suggested Statements To Be Made
to Foreign Nationals To Be Arrested or Detained

How To Use the Translations

There appear below, in thirteen different languages commonly used by foreign nationals in the United
States, statements that can be shown to a foreign national who has been arrested or detained and who does
not understand English. There are two statements for each foreign language, which are shown below in
English and on the following pages in translation. Statement 1 is for use if consular notification is at the
foreign national’s discretion, and Statement 2 for use if consular notification is mandatory. These statements
are the same as Statement 1 and Statement 2 on page 7 of this booklet, except that Statement 1 includes an
additional sentence asking the foreign national to circle “yes” or “no” to indicate whether consular notifica-
tion should be made. The words “yes” and “no” then appear in both the foreign language and in English, to
help minimize the possibility of any misunderstanding between the federal, state, or local government offi-

cials and the foreign national. The additional language is shown in italics in Statement 1 as it appears in
English below.

Statement 1:
When Consular Notification Is at the Foreign National’s Option

As a non-U.S. citizen who is being arrested or detained, you are entitled to have
us notify your country’s consular representatives here in the United States. A
consular official from your country may be able to help you obtain legal counsel,
and may contact your family and visit you in detention, among other things. If
you want us to notify your country’s consular officials, you can request this noti-
fication now, or at any time in the future. After your consular officials are noti-
fied, they may call or visit you. Do  you want us to notify your country’s consular
officials? Please circle “yes” or “no.’

Yes (in foreign language)/Yes (in English) ~ No (in foreign language)/No (in English)

Statement 2:
When Consular Notification Is Mandatory

Because of your nationality, we are required to notify your country’s consular
representatives here in the United States that you have been arrested or detained.
After your consular officials are notified, they may call or visit you. You are not
required to accept their assistance, but they may be able to help you obtain legal
counsel and may contact your family and visit you in detention, among other
things. We will be notifying your country’s consular officials as soon as possible.
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ARABIC

Statement 1:
When Consular Notification Is at the Foreign National’s Option
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Statement 2:
When Consular Notification is Mandatory
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CHINESE

Statement 1:
When Consular Notification Is at the Foreign National’s Option
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Statement 2:
When Consular Notification Is Mandatory
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FARSI

Statement 1:
When Consular Notification Is at the Foreign National’s Option
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Statement 2:
When Consular Notification Is Mandatory
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FRENCH

Statement 1:
When Consular Notification Is at the Foreign National’s Option

Si vous étes détenu ou en état d’arrestation, et ressortissant d’un autre pays que les Etats-Unis,
vous avez le droit de nous demander, si vous le souhaitez, de prévenir le consulat de votre pays
ici aux Etats-Unis. U représentant consulaire de votre pays peut notamment &tre en mesure de
vous aider a obtenir un avocat et peut contacter votre famille et vous rendre visite au cours de
votre détention. Si vous souhaitez que nous prévenions le consulat, vous pouvez le demander
maintenant ou  n'importe quel moment plus tard. Une fois prévenus, les officiers consulaires
pourront vous appeler ou vous rendre visite. Désirez-vous que nous prévenions votre consulat?
YES NO

oul NON
(Entourez la réponse correcte)

Statement 2:
When Consular Notification Is Mandatory
Si vous étes détenu ou en état d’arrestation, nous sommes tenus, en raison de votre nationalité, de
prévenir le consulat de votre pays ici aux Etats-Unis. . Une fois prévenus, les représentants
consulaires pourront vous appeler ou vous rendre visite Vous n'étes pas obligés d’accepter leur
aide, mais ils peuvent notamment étre en mesure de vous aider 4 obtenir un avocat, contacter.
votre famille et vous rendre visite au cours de votre détention. Nou